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n its recent ruling in Fisher v. Texas,
the United States Supreme Court
upheld race/ethnicity-based affir-
mative action in university admissions in

theory, but it opened the door to future

constitutional challenges.! This research

report analyzes the Fisher case within the
broader context of affirmative action his-
tory and discusses its ramifications for La-

tinos and higher education.

FROM TITLE VI THROUGH
GRUTTER AND GRATZ

The Supreme Court’s ruling in Fish-
er, issued in June 2013, is part of a tu-
multuous history of affirmative action.
President John E Kennedy coined the
concept of affirmative action fifty-two
years ago in Executive Order 10925.
The order mandated that government
contractors “take affirmative action to
ensure that applicants are employed,
and employees are treated during em-
ployment, without regard to their race,
creed, color, or national origin.”? This
policy was not enforced, however, until
the passage of the Civil Rights Act of
1964. Title VI of this act, which pro-
hibits discrimination on the grounds of
“race, color, or national origin” in pro-
grams and activities receiving financial
assistance from the U.S. government,
threatened institutions of higher edu-
cation with the loss of federal funds if
they did not abide by the law.?> In an
effort to subscribe to the federal man-
date, institutions of higher education,
both public and private, developed af-
firmative action policies and practic-
es in which they considered, and gave
preference to, applicants of historically
underrepresented racial/ethnic groups,
including Latinos.

DeFunis v. Odegaard (1974) was
the first case before the Supreme
Court to challenge the consideration
of race/ethnicity in university admis-
sions.* The case involved a lawsuit

by a white applicant, Marco DeFunis,
who alleged that he had been denied

admission to the University of Wash-
ington law school on account of his
race, violating the Equal Protection
Clause of the Fourteenth Amendment.
Although the case was ultimately dis-
missed on procedural grounds, it was
significant insofar as it was the first af-
firmative action case related to educa-
tion to reach the Supreme Court.

Following closely on the heels of De-
Funis, Regents of the University of Cali-
fornia v. Bakke (1978) established the
constitutional parameters of race-based
admissions policies and governed ed-
ucational affirmative action programs
for a quarter-century.” The lawsuit was
filed by Alan Bakke, a white plaintiff
who claimed that he was denied admis-
sion to the medical school at the Uni-
versity of California, Davis, because of
his race. At issue in Bakke was wheth-
er the university had violated the Equal
Protection Clause of the Fourteenth
Amendment through its implemen-
tation of separate admissions policies
for white and minority medical school
applicants.

In a narrow 5-4 decision, the court
ruled in favor of Bakke and held that
racial quotas, such as the one in ques-
tion, were illegal. At the same time,
however, there was no single majori-
ty opinion in the case. Four justices
argued that government racial quota
systems violated the Civil Rights Act
of 1964; Justice Powell supported this
position, but added that racial/ethnic
quotas ran counter to the Equal Protec-
tion Clause of the Fourteenth Amend-
ment. The remaining four justices held
that it was constitutionally permissible
to consider race in admissions decisions
as long it did not rise to the level of be-
coming a decisive factor. In an unex-
pected twist, Justice Powell also joined
in this minority position.® Out of six
opinions written for the case, Powell’s
served as the controlling opinion be-
cause it represented the narrowest rea-
soning for the court’s decision.

In his landmark opinion Powell as-
serted that the government has a com-
pelling interest in educational diversity,
which justifies the “competitive con-
sideration of race and ethnic origin” in
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admissions programs.’ He also articu-
lated some general principles for devel-
oping permissible admissions policies.
Although an applicant’s race can be a
“plus factor” in admissions decisions, it
can never rise to the level of being de-
cisive. Moreover, according to Powell,
every applicant must receive individu-
alized consideration in the admissions
process, and numerical quotas are al-
ways unconstitutional.

Bakke remained largely undisturbed
as the law of the land until 1996, when
four white plaintiffs challenged their
rejection to the University of Texas law
school before the Fifth Circuit Court of
Appeals in Hopwood v. Texas.® The cen-
tral issue in Hopwood was the validity
of Powell’s diversity rationale—wheth-
er diversity represents a compelling in-
terest that justifies the consideration of
race in university admissions. Plaintiffs
contended that Powell’s rationale was
not binding because it was not support-
ed by a five-vote majority of the court.
The appellate court rejected Powell’s
diversity rationale as a controlling
precedent, invalidating the universi-
ty’s use of diversity as justification for
its race-based admissions policies, and
held that the University of Texas had
no compelling interest that justified its
race-conscious admissions policies. In
so ruling, the court struck down all ed-
ucational affirmative action programs
within its jurisdiction of Texas, Missis-
sippi, and Louisiana.

Following the decision in Hop-
wood, opponents of affirmative action
filed similar constitutional challenges
in federal appellate courts in Washing-
ton and Georgia. Smith v. University of
Washington Law School (2000) involved
another challenge to Powell’s diversity
rationale, this time brought by a white
female student who was denied admis-
sion to the University of Washington
law school. In this case the Ninth Cir-
cuit Court of Appeals upheld the use of
diversity as a compelling interest.”

Johnson v. Board of Regents of the Uni-
versity System of Georgia (2001) was
spawned by the rejection of three
white female students to the Univer-
sity of Georgia.!® The Eleventh Circuit
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Court of Appeals evaded the contro-
versial question at the heart of Bakke
and instead based its ruling in favor of
the plaintiffs on the grounds that the
University of Georgia’s race-conscious
admissions policy was not narrowly
tailored.!!

The Supreme Court intervened in
the muddy waters of educational af-
firmative action law in 2003 through
twin cases involving the University of
Michigan: Grutter v. Bollinger and Gratz
v. Bollinger.'? Grutter and Gratz clarified
the constitutional parameters of affir-
mative action law for the next decade,
and perhaps beyond. At issue in Grut-
ter and Gratz was the constitutionality
of the race-conscious admissions pol-
icies of the university’s undergradu-
ate program and law school. As in the
several cases that preceded it, Grutter
and Gratz involved the protestations of
white applicants who were denied ad-
mission to the university.

The central legal question posed in
Grutter was, again, whether Powell’s
diversity rationale represents a com-
pelling interest that justifies the imple-
mentation of race-conscious admissions
policies at public universities. Gratz ad-
dressed a related question: what does a
race-conscious admissions policy need
to look like in order to be narrowly
tailored?

In Grutter the Supreme Court held
that diversity is a compelling interest
that justifies the narrowly tailored use
of race in admissions decisions. Ac-
cording to the court, public universities
have a compelling interest in obtaining
the educational benefits that flow from
a diverse student body. These benefits
include the promotion of cross-racial
understanding, the breaking down of
stereotypes, and the preparation of a
diverse global workforce.

Whereas Grutter affirmed Justice
Powell’s view of diversity, Gratz defined
the contours of a constitutionally per-
missible affirmative action program. In
further agreement with Bakke, the Su-
preme Court ruled that race-conscious
admissions programs are considered
narrowly tailored if they provide indi-
vidualized and holistic consideration
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of every applicant. Although race may
be explicitly considered as one factor
in admissions decisions, racial consid-
erations may not rise to the level of
being a decisive factor. Moreover, the
court confirmed that quotas are always
unconstitutional.

FISHER V. TEXAS

Grutter and Gratz remained largely un-
contested until Abigail Noel Fisher
brought a lawsuit against the Univer-
sity of Texas at Austin on April 7,
2008, in the Western District Court of
Texas.!? Fisher claimed that the race-
conscious admissions policies of U.T.
Austin violated her constitutional
rights according to the Equal Protec-
tion Clause of the 14th Amendment.
Fisher, a white female, had grad-
uated from Stephen E Austin High
School in Sugar Land, Texas, with a
grade point average of 3.59. She took
the Scholastic Assessment Test (SAT)
twice—scoring 1170 on her first at-
tempt and 1180 on her second. Sig-
nificantly, she ranked in the top 12
percent of her graduating class. Upon
application, Fisher was denied admis-
sion to U.T. Austin but offered admis-
sion to the university’s Coordinated
Admission Program (CAP). Students
enrolled in CAP are allowed to enroll
in another University of Texas cam-
pus and, upon the completion of CAP
requirements, are guaranteed admis-
sion to the College of Liberal Arts or
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the College of Natural Sciences at U.T.
Austin after their freshman year.

Rachel Multer Michalewicz was
added as a co-plaintiff on April 17,
2008.1 Also a white female, Michale-
wicz graduated from Jack C. Hays
High School in Buda, Texas, with a
3.86 grade point average. She scored
1290 on the SAT and was in the top
11 percent of her graduating class. Like
Fisher, Michalewicz was also denied ad-
mission to U.T. Austin.

Admission to the University of
Texas is based on a stepped process.
The “Top Ten Percent Law” (HB 588),
enacted by the Texas state legislature
in 1997, guarantees admission to all
Texas students who graduate in the top
10 percent of their high school class.
To fill the rest of the slots allocated for
Texas residents, admissions personnel
employ two additional measures: the
Academic Index (Al), and the Person-
al Achievement Index (PAI).1> Al is
calculated based on high school class
ranking, successful completion of col-
lege preparatory curriculum, and stan-
dardized test scores. PAI evaluates
the following factors: personal essays,
leadership experience, extracurricular
activities, awards and honors, work his-
tory, service to the school or commu-
nity, and special circumstances such
as socioeconomic status. In 2004 the
university added race and ethnicity to
the “special circumstances” category.!®
Under this rubric, some students are
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admitted based on their high Al scores
alone; those with lower Al scores are
admitted based on joint consideration
of Al and PAI scores.

Fisher and Michalewicz applied for
the class entering U.T. Austin in the
fall of 2008. That year, 88 percent of
the slots for Texas residents were filled
based on the Ten Percent policy.!?” The
balance—12 percent, or 1,216 slots—
was filled based on Al and PAI criteria.
Fisher and Michalewicz did not quali-
fy under the Top Ten Percent Law, and
their applications were then denied
based on their Al and PAI scores.

LEGAL ISSUES
Fisher and Michalewicz claimed that
their constitutional right to equal pro-
tection had been violated because the
PAI explicitly considers race. In order
for its race-conscious admissions poli-
cy to be found constitutional, the Uni-
versity of Texas was required to prove
that its policy was justified by a com-
pelling governmental interest and was
narrowly tailored. Since plaintiffs did
not challenge the university’s stated
compelling interest in the benefits as-
sociated with educational diversity, the
main focus of contention was whether
the PAI portion of the admissions poli-
cy was narrowly tailored.!®

In determining the policy’s consti-
tutionality, the district court turned to
the precedents in Bakke and Grutter.!?
In a direct challenge to Grutter, Fisher
and Michalewicz contended that race
should not be allowed as a specific fac-
tor in university admissions decisions
if race-neutral alternatives are available.
According to the plaintiffs, the race-
conscious admissions policy of the
University of Texas was not narrow-
ly tailored—even though it complied
with the language of Grutter—because
race-neutral policies such as the Top
Ten Percent Law that could effective-
ly increase student body diversity were
available. This reasoning was so clearly
at odds with the Supreme Court’s hold-
ing in Grutter that it led the Texas so-
licitor general to famously comment,
“If the plaintiffs are right, Grutter is
wrong” (Parilo 2006).

The judge, Sam Sparks, did not
allow the case to move forward to trial,
ruling in favor of the University of Tex-
as’s motion for summary judgment.
In his decision Sparks stated that be-
cause the U.T. admissions policy was
narrowly tailored according to Grutter,
it did not violate the Equal Protection
Clause of the 14th Amendment and
was therefore constitutional.

Following their loss in federal dis-
trict court, Fisher and Michalewicz
challenged the lower court ruling in
the Fifth Circuit Court of Appeals. On
January 18, 2011, the ruling was unan-
imously upheld by the appellate court’s
four-judge panel.?° Fisher subsequent-
ly appealed to the Supreme Court and
was granted certiorari on February 21,
2012.

THE COURT’S DECISION
The Supreme Court issued its deci-
sion in Fisher on June 24, 2013.2! In
a 7-1 ruling, the Supreme Court va-
cated the decision of the lower court
and ordered the case remanded to the
Fifth Circuit Court of Appeals.?? Rath-
er than address the substantive legal is-
sues raised by the case, however, the
Supreme Court remanded the case on
the grounds that the appellate court
had failed to properly apply the legal
test of “strict scrutiny.” Specifically, the
Supreme Court held that the appellate
court erred in deferring to the Univer-
sity of Texas’s judgment that its admis-
sions program was “narrowly tailored”
and “necessary” for the promotion of
student body diversity. The opinion,
written by Justice Anthony Kennedy,
states that the appellate court should
have conducted its own rigorous judi-
cial review to determine whether the
contested affirmative action program
was in fact narrowly tailored.
Once the University has established
that its goal of diversity is consistent
with strict scrutiny, however, there
must still be a further judicial deter-
mination that the admissions process
meets strict scrutiny in its implementa-
tion. The University must prove that
the means chosen by the University
to attain diversity are narrowly tai-
lored to that goal. On this point, the
University receives no deference. . . .
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But, as the Court said in Grutter, it
remains at all times the University’s
obligation to demonstrate, and the
Judiciary’s obligation to determine,
that admissions processes “ensure
that each applicant is evaluated as
an individual and not in a way that
makes an applicant’s race or ethnic-
ity the defining feature of his or her

application.?3

The appellate court had additional-
ly erred in giving deference to the uni-
versity’s consideration of race-neutral
policies.
Narrow tailoring also requires that
the reviewing court verify that it is
‘necessary’ for a university to use race
(i.e. racial classifications) to achieve
the educational benefits of diver-
sity. . .. Although “narrow tailor-
ing does not require exhaustion of
every conceivable race-neutral alter-
native,” strict scrutiny does require a
court to examine with care, and not
defer to, a university’s “serious, good
faith consideration of workable race-
neutral alternatives.”. .. If “a non-
racial approach . .. could promote
the substantial interest about as well
and at tolerable administrative ex-
pense,”. . . then the university may
not consider race. . . . Strict scruti-
ny imposes on the university the ul-
timate burden of demonstrating,
before turning to racial classifica-
tions, that available, workable race-
neutral alternatives do not suffice.?4

PoLricy IMPLICATIONS

In basing its ruling on such narrow
grounds, the Supreme Court upheld,
in theory, the constitutionality of race-
based affirmative action in university
admissions.?®> This is good news for La-
tinos in higher education because race-
based affirmative action has been an
important tool in the promotion of La-
tino educational achievement, espe-
cially at elite colleges and universities
(Barreto and Pachon 2003).

Although on the surface this ap-
pears to be good news for advocates of
affirmative action, a close reading of
Kennedy’s opinion reveals that the case
may have opened the door to future
constitutional challenges. The opin-
ion might be read to imply that the
explicit consideration of race may not
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always be “necessary” to achieve the
educational benefits of diversity when
effective race-neutral alternatives are
available. Kennedy seems to hint that
the Top Ten Percent Law is an effec-
tive race-neutral policy that produces
high levels of diversity and, therefore,
that the race-conscious PAI portion of
the admissions procedure is not “neces-
sary” or narrowly tailored.

Narrow tailoring also requires that
the reviewing court verify that it is
“necessary” for a university to use
race to achieve the educational ben-
efits of diversity. . . . The reviewing
court must ultimately be satisfied
that no workable race-neutral alter-
natives would produce the educa-
tional benefits of diversity.2

In addition to his heavy insistence
on the consideration of nonracial ap-
proaches, Kennedy also cites statistics
that appear to demonstrate that the
University of Texas had greater suc-
cess in promoting racial diversity when
it implemented solely race-neutral ad-
missions policies than when it uti-
lized race-conscious policies. He notes
that in the fall of 2004, before race
and ethnicity were added as special
circumstances to the PAI, the enter-
ing class was “4.5% African-Ameri-
can and 16.9% Hispanic.” In contrast,
in the fall of 1996, when race was ex-
plicitly considered—before the imple-
mentation of the race-neutral Top Ten
Percent Law—the entering class was
“4.1% African-American and 14.5%
Hispanic.”?’

These statistics, coupled with the
opinion’s strong emphasis on the vi-
ability of race-neutral alternatives,
seem to indicate that Kennedy be-
lieves that the explicit consideration of
race is not necessary for the promotion
of a diverse student body at the Uni-
versity of Texas. If interpreted in this
manner by the Fifth Circuit Court of
Appeals on remand, Kennedy’s opin-
ion may provide legal justification for
the outlawing of race-conscious admis-
sions policies. In turn, such a decision
by the appellate court could embolden
opponents of affirmative action to raise
similar lawsuits in other jurisdictions
throughout the country.

FUTURE CONSIDERATIONS

Because of the legal uncertainties cre-
ated by the Supreme Court decision in
Fisher, some institutions of higher ed-
ucation are reporting a state of con-
fusion. Larry White, general counsel
at the University of Delaware, for ex-
ample, is quoted as stating, ‘“It’s pret-
ty clear what we have to do. What’s
not clear is how we have to do it, and
when we have to do it” (Hoover, Man-
gan, and Schmidt 2013, 20). Where-
as proponents of affirmative action do
not interpret the ruling to mean that
a trial-and-error period must ensue be-
fore institutions can legally adopt race-
conscious policies, opponents assert
that public universities are liable to lit-
igation if they did not first apply race-
neutral policies to achieve their goals
of diversity (Hoover, Mangan, and
Schmidt 2013). This legal uncertainty
is likely to encourage an institutional
shift toward the use of race-neutral pol-
icies in addition to, or in place of, race-
conscious admissions policies.

As they await the new ruling and
prepare for possible litigation, admin-
istrators and policy makers at institu-
tions of higher education are reportedly
starting to secure data that will affirm
their need for race-conscious practic-
es. Included in this process is an assess-
ment of the impact that the adoption
of race-neutral policies would have on
the racial/ethnic composition of their
student bodies. Among these policies
are percentage plans, such as Texas’s
Top Ten Percent Law, and consider-
ation of geographic location and socio-
economic status. A related issue is that
public universities do not know at this
time how much deference the courts
will allow them in determining the ef-
fectiveness of race-neutral policies
(Hoover, Mangan, and Schmidt 2013).

Fortunately, social science research-
ers continue to extend a base of ev-
idence that refutes the notion that
race-neutral admissions policies are just
as effective as race-based affirmative
action in promoting student body di-
versity. For example, empirical research
has found that Texas’s Top Ten Per-
cent Law has a negative impact on the
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proportion of Latinos applying to and
enrolling in the University of Texas
(Chapa 2005; Kain, O’Brien, and Jar-
gowsky 2005; Long 2004; Long and
Tienda 2008; Tienda and Nui 2006).
Studies also show that race-conscious
admissions policies are the most effi-
cient means of diversifying college
campuses, especially in highly segregat-
ed states like Texas (Harris and Tien-
da 2012).

Other scholars have similarly high-
lighted the negative impact that race-
neutral admissions policies have had
on Latino representation in the pub-
lic university systems of California,
Washington, and Florida (Barreto and
Pachon 2003; Brown and Hirschman
2006; Colburn, Young, and Yellen
2008). The banning or abandonment
of affirmative action, even in the mit-
igating presence of race-neutral poli-
cies and increased programmatic efforts
to craft a racially diverse student body,
disparately impacts Latinos. In the case
of the University of California, the ban
on affirmative action has reduced the
application and enrollment rates of
Latinos system wide (Santos, Cabre-
ra, and Fosnacht 2010) and has led to
a disproportionate decrease in the ad-
mission of Latinos to the most selective
U.C. campuses (Gandara 2012). It has
effectively sorted Latinos to less selec-
tive campuses (Hinrichs 2012, Santos,
Cabrera, and Fosnacht 2010), where
their college completion rates are com-
paratively lower (Géandara 2012). Sim-
ilar sorting patterns are found across
systems of public institutions in other
states that ban race-conscious affirma-
tive action, including Texas, Florida,
Michigan, Washington, and Georgia
(Backes 2012).

A less frequently noted race-neutral
practice is the use of admissions pref-
erences based on geographic location.
The California State University at
Long Beach gave preferential admis-
sion to students from specific geograph-
ic areas located close to the campus
in an attempt to yield a racially di-
verse student body. Despite concert-
ed attempts, the race-neutral practice
failed as a viable policy to replace the
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banned race-conscious practices when
it did not yield the hoped-for number
of Latina/o students (Rendon, Novack,
and Dowell 2005).

The third race-neutral practice
considered by colleges and universi-
ties is the use of class-based admis-
sions preferences, also referred to as
socioeconomic status (SES)—based, or
economically disadvantaged—based, af-
firmative action policies. Because the
number of institutions that have imple-
mented class-based preferences is small,
several researchers have used models to
simulate how this race-neutral policy
would impact the diversity of enrolled
students. Their studies predict that
when compared with the continued
use of race-based admissions policies,
SES-based admissions policies would
result in decreased levels of Latina/o
representation at universities (Can-
cian 1998; Carnevale and Rose 2004;
Fryer, Loury, and Yuret 2008; Young
and Johnson 2004).

It is also worth noting that in some
cases the elimination of race-based af-
firmative action programs has resulted
in a hostile campus climate for Lati-
no students (Kidder 2013). A negative
campus environment and increasing ra-
cial isolation may be reasons why some
qualified Latina/o students are choos-
ing to forego attending institutions like
the University of California in order to
attend more-diverse campuses (Kidder
2012).

Studies on the effects of affirmative
action bans indicate that, in addition,
some campuses have decided to aban-
don, or open up to all students, race-
conscious scholarships and academic
enrichment programs out of a fear of
litigation (Chapa 2005, Palmer, Wood,
and Spencer 2013; Santos, Cabrera,
and Fosnacht 2010). Given the rela-
tionship between finances and college
completion, this trend is harmful to the
educational attainment of Latinos.

A move away from race-conscious
policies would also affect Latinos be-
yond the baccalaureate level. Research
demonstrates that banning affirmative
action in California, Texas, Florida,
and Washington has led to a decrease

in the enrollment of students of color,
including Latinos, in graduate school
(Garces 2013). Indeed, the reimple-
mentation of race-conscious admis-
sions policies after 2003 was shown to
increase the representation of graduate
students of color at public institutions
in Texas (Kidder 2012).

These many studies establish that
the explicit consideration of race is in-
deed “necessary” for the promotion of
meaningful diversity in public colleges
and universities in the United States.

RECOMMENDATIONS

The most effective way to increase the
enrollment of Latino students at col-
leges and universities is to maximize
race-based affirmative action in admis-
sions for as long as it remains constitu-
tional. Because the Fifth Circuit Court
of Appeals may further undermine the
ability of institutions of higher educa-
tion to use race-based policies, how-
ever, administrators and policy makers
are advised to consider the following
recommendations:
1. Determine and document the
extent to which existing race-
conscious and race-neutral policies
and practices affect diversity needs
on campus (Coleman et al. 2013).
2. Determine and document race-
neutral alternatives to existing
practices and policies. Assess the
viability of relying on race-neutral
strategies to achieve a meaningful
level of diversity as required by insti-
tutional mission statements (Cole-
man et al. 2013).
3. Hone existing institutional poli-
cies regarding affirmative action to
relate to specific goals for campus
diversity. With respect to Latinos,
clearly articulate the contributions
made by Latino students to campus
diversity.
4. Reassess admissions criteria and
standards and the values that these
embody. Highly selective institu-
tions have the ability to greatly in-
fluence admissions practices and
thus carry an additional responsi-
bility to find new ways to identify
potential and talent (Posselt et al.
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2012). In particular, reconsider the
commonly held belief that diver-
sity conflicts with merit. Measures
of merit in college admissions pro-
cesses, such as SAT scores, engen-
der bias along racial/ethnic lines,
leading admissions officers to under-
estimate the potential of underrep-
resented students of color (Walton,

Spencer, and Erman 2013; see also

Solorzano, Villalpando, and Ose-

guera 2005).

5. Acknowledge the intersecting

identities of Latinos and fashion

policies that take these into consid-
eration. Latinos are a diverse popu-
lation and posses distinct identities

related to citizenship, gender, immi-

gration status, and SES, and these

factors lead to particular patterns of
educational access and equity (Co-

varrubias 2011).

A supporting set of recommenda-
tions focuses on race-conscious and
race-neutral policies that can increase
the number of Latino students applying
to and matriculating in college by pro-
moting their educational achievement:

1. Increase support and funding for

outreach programs that target un-

derrepresented Latino populations
in grades K-12 (Lomibao, Barreto,

and Pachon 2003).

2. Support the cultivation of

college-going cultures at under-

resourced high schools with signifi-
cant Latino populations (Harris and

Tienda 2012).

3. Buttress financial aid programs

that support the matriculation and

graduation of Latino students who
are admitted to elite colleges and
universities every year but whose
success is undermined by their low-
income background (Harris and

Tienda 2012).

Finally, education professionals must
support social science research that fur-
thers an understanding of higher edu-
cation access and equity for historically
excluded populations and that exam-
ines the current role played by affir-
mative action policies in disrupting
educational structures of oppression
and exclusion (Orfield 2013).
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White held that race could be considered in ad-
missions decisions as long as it did not rise to
level of being a decisive factor.

7. Regents of the University of California v.
Bakke, 438 U.S. 265 (1978).

8. Hopwood v. Texas, 78 F.3d 932 (5th Cir.
1996).

9. Smith v. University of Washington Law
School, 233 F.3d 1188 (%th Circ. 2000).

10. Johnson v. Board of Regents of the Universi-
ty of Georgia, 263 F.3D 1234 (11th Cir. 2001).
11. According to this legal standard, a law or
policy must be only as broad is as necessary to
accomplish its government compelling interest.
12. Grutter v. Bollinger, 539 U.S. 306 (2003);
Gratz v. Bollinger, 539 U.S. 244 (2003).

13. Fisher v. University of Texas at Austin et al.,
645 F. Supp. 2d 587, 590 (W.D. Tex. 2009).

14. Rachel Michalewicz was a party in the ini-
tial lawsuit and appeal, but she dropped out of
the case when it reached the Supreme Court.

15. The Top Ten Percent Law and the individual-
ized review (Al and PAIl) were devised to com-
ply with the court’s decision in Hopwood.

16. The University of Texas proposed this revi-
sion in June 2004, following the court’s ruling in
Grutter. The new policy took effect for the class
entering in the fall of 2005.

17. The University of Texas reserves 90 percent
of the slots of each freshman class for Texas resi-
dents; the remaining 10 percent are for nonresi-
dent and international students.

18. In asserting diversity as its compelling inter-
est, the University of Texas followed the clear
holding of the court in Grutter.

19. Regents of the University of California v.
Bakke; Grutter v. Bollinger.

20. Fisher v. University of Texas at Austin et al.,

631 F.3d 213.

21. Fisher v. University of Texas at Austin et al,
U.S.__(2013).

22. Justices Samuel Alito, Stephen Breyer, An-
thony Kennedy, Roberts, Antonin Scalia, Sonia
Sotomayor, and Clarence Thomas voted in favor
of this ruling. Justice Ruth Bader Ginsburg issued
a dissenting vote, and Justice Elena Kagan took
no part in the consideration or decision of the

case.

23. Fisher v. University of Texas at Austin et al.,
U.S.___(2013), 10. Emphasis added.

24. lbid., 11.

25. Although race-conscious admissions poli-
cies in public universities are legally permissible
according to Fisher, they are not constitutional-
ly required. California, Michigan, Washington,
Florida, New Hampshire, Arizona, and Nebras-
ka have passed voter referendums banning race-
based affirmative action in higher education.
These anti-affirmative action laws, moreover,
have been consistently upheld as constitutional
by federal courts. In October 2013 the Supreme
Court is scheduled to hear oral arguments in
Schuette v. BAMN, which has the unlikely po-
tential of striking down such voter referendums
as unconstitutional. At issue in Schuette is wheth-
er Michigan’s Proposal 2, which was passed
by voters in 2006, violates the Equal Protec-
tion Clause by impermissibly restructuring the
political process along racial lines. Coalition to
Defend Affirmative Action v. Regents of the Uni-
versity of Michigan, 701 F.3d 466 (6th Cir.
2012) [2012 BL 298649].

26. Fisher v. University of Texas et al,, U.S. __
(2013), 10.

27. lbid., 3.
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